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TO: Members of the State Board of Education

FROM: Nancy S. Grasmicm

DATE: April 26, 2011

SUBJECT: COMAR 13A.05.01 Provision of a Free Appropriate Public
Education (Amend)
COMAR 13A.05.02 Administration of Services for Students with
Disabilities (Amend)
ADOPTION

PURPOSE:

The purpose of this action is to request State Board adoption of the proposed regulations
that were published in the Maryland Register on February 25, 2011. These regulations
amend current State Board regulations in COMAR 13A.05.01 Provision of a Free
Appropriate Public Education and COMAR 13A.05.02 Administration of Services for
Students with Disabilities, with a tentative effective date of May 30, 2011.

HISTORICAL BACKGROUND:

Since submission of the proposed amendments to the State Board of Education on
December 14, 2010, the Division of Special Education/Early Intervention Services
(DSE/EIS) followed established procedures for promulgation of the regulations. On
January 6 and 20, 2011, the DSE/EIS disseminated information to local school system
personnel, educational organizations, advocacy organizations, stakeholders, and the
Special Education State Advisory Committee (SESAC), on the tentative Maryland
Register publication date and how the public should provide the Department with written
comment. Proposed COMAR amendments were published in the Maryland Register,
Vol. 38, Issue 5, Friday, February 25, 2011 (Attachment I). Personnel within DSE/EIS
conducted two public hearings to solicit public input on the proposals after publication in
the Maryland Register. The public hearings resulted in no comments being received.
Two sets of written comments were received via U.S. mail (Attachment III). The written
comments were fully in support of the proposed amendments with no suggestions offered
or need for revision. (Attachment II).
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EXECUTIVE SUMMARY:

The purpose of the adoption of amendments is to make revisions as a result of State
legislation, and make technical revisions.

ATTACHMENT I Maryland Register, Vol. 38, Issue 5, Friday, February 25, 2011
ATTACHMENT 11 Analysis of Comments

ATTACHMENT I Copies of Comments

ACTION:

I request the State Board of Education adopt proposed amendments to COMAR
13A.05.01 Provision of a Free Appropriate Public Education and COMAR 13A.05.02
Administration of Services for Students with Disabilities. The tentative timeline is as
follows:

ADOPTION: April 26, 2011
EFFECTIVE DATE: May 30, 2011
NSG/CAH/DRR

Attachments



ATTACHMENT I

PROPOSED ACTION ON REGULATIONS

Title 13A
STATE BOARD OF
EDUCATION

Subtitle 05 SPECIAL INSTRUCTIONAL
PROGRAMS

13A,05.01 Provision of 2 Free Appropriate
Public Edyeation

Authorily: Rducation Article, §§2-208, 8-301—2-307, and 8-401—8-416;
Artisle 491); Annotzicd Code of Maryland

Federa) Statutory Refergnce; 20 U.5.C. §1400 ¢t seq., Fodeml Regulatory
Refetences; 34 CPR 300, 301, 303, and 99

Notice of Proposed Action
[11-054-F}

The Mearyland Stale Board of Education proposes to amend
Regulstions .03, 06, .07, and J6 wmder COMAR 13A.05.01
Provision of n Free Appropriate Public Education, This action
was considered ut the Maryland State Bosrd of Educstion mesting on
December 14, 2010,

Statemunt of Purpose

The purpose of this actien is to amend 13A.05.01 conceming the
provislon of services for students with disabilities, Cumently,
COMAR 13A.08.01,16C(4)() ia inconsistent with the eme
Court’s decislon in Foredt Grove v. T.A,, 129 S.Ct. 2484
which muthoriges yelmbursement for private special education
services when & public sehool falls to provide a free appropriaie
public education (FAPE) and the privaie school placement is
appropripte, regardless of whother the child previously received
special education services, Cuwrently, COMAR allows tiition
relmbursement only if thie child bad previously received special
education or rolated services from a focal school system. The
proposed amendment is consistent with Porest Grove v, T.A,, as it
allows a judge to ordsr tuition relmbursement for a student without
regard to whether the child previously received specia) education and
alated gorvioes, Also, the 2010 Meryland General Assembly passed
H.B. 269 end £.B. 540. These bllls kmended Rducation Article, §8-
405, Anvotaled Code of Maryland, to require scheol persoanel to
provide parents with an accessible copy of cach agseasment, repor,
dsta chert, draft Individualized Education Program (1EP), or other
dacument the JEP team or other multidisciplinary teem plans to
discuss at that mesting, at least 5 busincss days before the scheduled
meeting. The 2010 Muaryland Gengral Assembly also passed H.B.
1558, the Student Stigma Act, which requires references 1o emotional
disturbance to be changed to “emotional disability.” Finally, under 34
CFR. §111(b)1), States are aliowed to define “developmental
delay” for pges 3 to 9 or eny subset of that age range. Following &
review of data from Maryland, local school systems and public
sgencies in regards to identification of students with o developmental
declay, a majority of children in Maryland ase identified as haying a
specific disability by sge 7. The age range for developmental
disebility is therefore changed to 3 to 7,

Comparison to Federal Standards
There is 8 corresponding federal standard to this proposed action,
but the proposed action is pot more restrictive or stringent.

Estimate of Economic Irapact
I. Summary of Economic Impact The Maryland State
Departinent of Education (MSDE), local school systems, and public

323

sgangies will nsed to expend existing federal, State, and local finds
to provide professional developroent on ths implementation of these
repulations and revslons to policies end prosedures, For the
implementation of proféssionsl development, the MSBDE hes
allocated funds to local gchon] sygtems, and public sgencies to offset’
the coat of developing professional development meterialy and
condusting professional development sctivilies for edministrators,
general educators, specinl educators, related service personnel,
perents, and advocetes,

Revenus (RH/R<)
I, Types of Economic Exponditure
ot, (E+/B-) Megaitude
A. On issuing agency:
Professional deyelopment  (BH) $150,000
B. On other State agencles:
Profussional dovelopment  (Bt) $50,000
C. On losal governments:
Professional development  (B4) §50,000
Beaefit (+)
Cost (-) Magnitude
D, On reégulated industries or
trude groups: NONB
B. On other industries os trade
groups: NONE
F, Direct and indirect effects
on public: NONE

Il Assumptions, (Ideatified by Impact Letter and Number from
Section I1.)

A. Funds are needed to revise policics and end to
develop professional development materials for local school systems,
public pgenovies, Preschool Partners, Partners for Success Centers,
fumilics, and advocates. It is thet the Stats, local school
systems, and public agencies will fund this professional development
with existing funding sources,

B. For the implementation of these regulations, funds are needed
to revise interngency agreements, pollcies, and procedures end to
conduct professional development for agency personnel in public
agencies. It is expeoted that the Stats, local school systems, and
public ngencies will fund this professional development with existing
funding sources.

C. Funds ere needed by local school systems, and public agencies
for the revision and distribution of locat policies and procedures for
the implementation of these regulations end professional
development for school personne! and parents, It i3 expected that the
State, local school systems, and public egencies will fund this
professional development with existing funding sources.

Economic Impact on Small Businesses
The proposed astion hes minima! or no economic impact on small
businesses.
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- ATTACHMENT 1

FROPOSED ACTION ON REGULATIONS

kr ]

Impact on Individnals with Disahilitie
;?opmposadllﬂmhﬁlmhpmon individuals with disabilities
2 follows:
The proposed sotions implement the Individusls with Disshliites
Education Act of 2004 fur atndents with. disabilities to ensure the
provision of a free sppropriats public sducation (FARE),

Opportunity for Poblic Commeot

Comments mey be sent 10 Allen L. Pertigan, Edugation Program
Specialist, Maryland State Department of Edueation, 200 West
Baltimere Strest, Baltimare, MD 21201, or call 410-767-0250, or
emeai! to eperrigm@msde sinte.mdus, or fax lo 410-333.1371.
Comments will be eccepted through March 28, 2011, A publie
hearing will b held Mere 28, 2011, 9 em. — 12 p.o.,, Maryland
State Depertment of Bdupetion, 200 West Baltimore Strest, 9th Floor
Conference Room, Baltimore, Maryland 21201,

Open Mosfing
Fina! stion on the propasal will be considered by the Meryland
State Board of Bdugatien during & pyblie meating to b hold on April
gtls stlld 27, 2011, st 200 West Baltimoro Streal, Baltimore, MD
201.

43 :?nnwm;m
s (taxt A
B. Terms Defined,
(1)—{7) (text uncheingad)
(B) “Autism™ means & developmental disablity that:
(a) Does not inoluds emotions! [disturbancs] disabllify es
defined {a §B(23) of this regulation;
{h)—<{r) (text unchanged)
(9)—(22) {text unchenged)
{23) Emotiona] [Disturbanee] Disablligy.

() *Emotions] [disturbauce] disabiliyy” means & conditon

exhibiting ong or mom of the follawing chamcteristics over a long
pulodofeddmmdwamarkeddemmuadvusalyaﬂwsn
student’s educatipna) performance;
(—{(v) (text unchanged) ,
() *Pmotiopal [disturbance]  dlsabili”  includes

(o) *Emotional [disturbance] disebtliy” does not Inclnds a
stydent who is socially maladjusted, unlass it is determined thal the
student hes an emotional {disturbance] disability.

(24)—(76) (toxt unchanged)

(77) *Student with a developmental delay™ means & student
within the age range of 3 years old through [9] 7 years old essessed
and evalusted in accordance with Regulations .05 and .06 of this
chapter 8 having:

(8)—(c) (text unchanged)

(78) “Student with g disability” means a student, 3 years old
through the end of the school year in which the student tums 2| years

old:
() Evalusted in eccordance with Regulation .06 of this
chapter as having:
(i)—(ii) (text unchenged)
(tii) Bmotional disturbance] d¥sabiliry,
{Iv)—{xdi) (text unchanged)
(b) (text unchanged)
{79)—(85) (text unchenged)

,06 Evaluation, Reevaluation, and Eligibility.
A.—C. (text unchanged)
D. Determinstion of en SLD.
(1) (text unchanged)
(2) The TEP team sball determine thet a student has pn SLD ift
(r) (text unchanged)

parant of o student with a disabllity aaammlbl;:;m oft

{b) Tho student’s leck of achievement described in §DX(2) of
thia regulstion is not ily therosult oft
(-G (text: wochanged)
(1) Bational |dispitbance] disabilly;
(iv}—={vi} (text umchanged)
(3)=~{4) (text unchanged)
{5) When a studant 1= muspecind of baving an SLD, the IEP
team shall propars 8 written report that jncludes:

(n)—{o) (text unchanged)

{f) The determination of the JEP tcam concerning the effects
of visyal, hearing, or imotor disability, inleleoctusl disability,
tmotions) [disturkenee] disability, cultural factors, environmental oz
cconomie ot lmited Eoglish proficiency on the
student's sehievement lovel;

(&)
{67 (it unchanged)
B. (toxt upghanged)

07 Indtvidualized Edueation Program (TEF) Tesm,
A~C. (textupchanged)
D. Prrent Participation,
(313—{2) (taxt unchanged)
) Copsisient with Bducarion Article, §8-405(c), Annotated
Code of Maryland, apprepriaie sehool personnsl shall provide the

c) Bach asseasment, regors, chart, draft
yi RBeucation Progrom [IRP), or other document the /EP
1eam or pther multldiscipiinary 1sam plans to diseuss ol that mesting,
al leass § business days before the scheduled mesting; and

(b) The completed |EP not later than 5 business days qfier a
gcheduled 1EP or other multidisciplinary team meeting
I3} (4] (1))

,16 Students in Nonpublie Sehools,

A.—B. (text unchanged)

C. Unilateral Placement in 4 Noopublie School by a Perent when
FAPE is a1 Issue.

(13—{(3) (text unchanged)

(4) If tho parent decides to enroll the atudent in o noppublie
schon! without the consent or referral of the local schoo] gystem, an
impartial hearing officer or a court may require the Jocal school
system to reimburse the parent for the reasonable costs of the
placement if tha}:)

[(s) Student had previpusly recelved special educetion and
related services under the authority of the Jocal school system; and
(b) Impartial hearing officer or court detenmines that the)
local school system hed not made FAPE avallable to the student in a
timely manuer before the parent enrolled the student in the nonpublic
school, consistent with 34 CFR §300.148(c).
(5)—(9) (text unchanged) .

NANCY 8. GRASMICK
Stats Superintendent of Schools
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ATTACHMENT 1

PROPOSED ACTION ON REGULATIONS

Subtitle 05 SPECIAL INSTRUCTIONAL
PROGRAMS
13A.05.02 Administration of Services for
Students with Disabilities -
Anthority; Bduaation ;wm. §52-205, 8-201—S-307, and 8-401~B-416;

Rumn Sﬂ'ﬁm Article, §58-40}+8.408; Labor and Bn;ploymenmnwc,
£611.80) und 11'901 etbeq.; Antotatzd Cads of Masyland

Fedem) Sugutory Reference: 20 VEC 551408, 1412, 1413, oo 1437,
Federal Regulatory Refarences: 34 CFR 300 and 301
Notle of Proposed Action
[11097-F)
The Marylsnd State Board of Eduoation 1o amend

Repulstion .05 under COMAR 13A.05.02 Adminkstration of
Services for Students with Disab{littes, This action wes considered
ot the Maryland State Board of Education meeting on December 14,
2010,
Statement of Purpose
The purpose of this actiop is to amend COMAR 13A.05.02
soneerning the pdministration of services o students with dissbilities.
At he rocommendation of the Specipl Education State Advisory
Committee (SESAC), 1 representative of the federally funded Parent
and Information Conter, known as Parents’ Plecs of
Muylmd.will become @ permanant member of the SESAC 1o ensure
that the conogrns of pareats of stadents with disabilities ideatified by
Is’nu;:tg Place of Marylmd are brought to the attention of the

Comparison to Federal Standards
Thereisa federnl standard to this proposed action,
but the propases astion is nat more regtrictive or stringent.

Estimate of Economic Impact
The proposed action has no ¢conomic impagt,

Eeonom!c Impact on Small Businesses
The proposed action has minimal or no economie impect on small
businesses,

Impact oo lndividusls with Disabilities

;l'kila proposed action bas an impact on individuals with disabilities
es follows:

‘The proposed ections implement the Individuals with Disebilities
Educetion Aot of 2004 for students with disabilities to ensure the
provision of a fies sppropriete public education (FAPE). The

proposed action also sdds a representative of Parents' Place of
Maryland to the membership of the Special Education State Advisory
Committee (SESAC),

Opportenity for Publi¢ Comment

Comments may be scat to Allen L. Pernigan, Education Program
Specielist, Maryland State Depertment of Education, 200 West
Baltimore Street, Baltimore, Meryland 21201, or call 410-767-0250,
or emall o aperigan@msde.statemd,ug, or fax to 410-333-1571.
Comments will be sccepted through March 28, 2011. A public
beering will be beld on March 15, 2011, 9 am, — 12 pm., ot
Maryland State Departiment of Education, 200 West Baltimore Street,
9th Floor Coaference Room, Baltimore, Maryland 21201,

Open Meeting
Fina} action on the proposal will be considered by the Maryland
State Board of Education during & public meeting to be held on April
g?zstlxd 27, 2011, at 200 West Baltimore Street, Baltimore, MD

+05 State Advisory Commlittes,
A~C. (text unchanged)
D, The Stale Advisory Comumittes shall include:
(1}—(®) (text unchanged)
{10) Represeniatives from the Statn Juvenile and adult
sorrections agencles; [and]
(31) A representative of the Maryland Department of Human
Resources (DHR): and
(12) A represemative qf she State Parem Training and
Infarmation Cener,
B. —. (text unchanged)

NANCY 8 GRASMICK

Subtitle 14 CHILD AND FAMILY
DAY CARE 5

13A.R 10 Child Care Accreditation Support Jf
Fund'$ V4

Govemmeat Article, §8206, Annotated Coda of Maryland £

Notice of Proposed Action Y 4
[11-093-P) &
The State Suj of Schopls proposes to pper
Regulations 02-—, under COMAR l&A.M.lﬂ Child Cy
Accreditation Suppd Fund.

Authority: St

Purpose
niswclndfymdaddcemin
nade wnder the Accnedl

i1 amounts,

cdsrll Standardy -.-‘:"
p! ptandard to b ¥ proposed action.

tiom,

The purpase of this &
o Suppon

expand reimbussble co
Fund, and increase fund ay

Comparison Q)
There is no enmresponding fe

Estimate of EQgomic Impg#

I, Summary of Economic Impéft. Awerdéimade under the Child
Care Accreditation Support Pund ardroped®d for increass to offset
Increases in the costs of becoming sccid#iFd. It i estimated thet the
increased swards will cost the Siate a (8881 of $1,287,500 during FY
2011, A

“ ) [R+/R-)

1L Types of Economic J;.’-f' peaditul

Impact. 4 (E+/E-) S\  Megnitude

A. On issuing ageuuy
(1) Cost of nuppo f or
fumily child eare proyd
(2) Cost of mig
care centers 2
B. On other §fite agencics:
C. On locgl governments:

(E+) 3,000
port for child
E*)
NONE ‘
NONE

Benefit (+)
: Cost () \ !

D. On regulated Industries or trede groups;
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ATTACHMENT III

Education Advocacy Coalition
for Students with Disabilities

March 9, 2011

Via Facsimile ahd Regular Mail

Allan Perrigan

Education Program Specialist

Maryland State Department of Education
200 W. Baltimore Street

Baltimore, Maryland 21201

Re: Propased Revisions to COMAR 13A.05.01
Dear Mr. Perrigan:

The Education Advocacy Coalition for Students with Disabilities (EAC) is a coalition of more than 30
organlzations and individuals concerned with speclal education in the state of Maryland. We write to
express our support for the proposed changes to COMAR 13A.05.01, which would change "emotional
disturbance” to “emotlonal disabllity” in accord with the Student Stigma Bill enacted last year by the
Maryland General Assembly, and which would codify the requirements of HB 269/5B 540 regarding IEP
documents, also enacted by the Maryland General Assembly last year, In addition, the proposed
regulations would bring Maryland in line with the ruling by the United States Supreme Court in the
Forest Grave case. Each of these changes is required to ensure that Maryland school districts can fulfill
their statutory responsibilities. Finally, we support the addition of Parents’ Place of Maryland, the
state’s parent training and information center, to the Special Education State Advisory Committee;
although not legally required, membership by Parents’ Place is good policy and It ensures that the voice
of parents on the committee will be heard.

Thank you for the opportunity to comment on the proposed regulations. Should you have any questions
about our comments, please feel free to contact me at 410-727-6352, extension 2505 or
lesliem@mdlclaw. org .

Sincerely,
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" Leslie Seid Margolis /

Managing Attorney, Maryland Disability Law Center
Chairperson, Education Advocacy Coalition

ducation Administration
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Leslie Seid Margolis, Chairperson
Maryland Disability Law Center
1800 N. Charles Street, Suite 202
Baltimore, Maryland 21201
410-727-6352 1-800-233-7201



ATTACHMENT III

. . Maryland State Department of Education
Spec ial Education State Division of Special Education/Early Intervention services
. . 200 W, Balti , 9 Fl
Advisory Committee (SESAC) S e T o
March 28, 2011

Allan Perrigan

Education Program Specialist

Maryland State Department of Education
200 W. Baltimore Street

Baltimore, Maryland 21201

VIA EMAIL AND REGULAR MAIL

Re: Proposed Revislons to COMAR 13A,05.01
Dear Mr, Perrigan:

The Special Education State Acvisory Councll (SESAC) supports the proposed changes to COMAR
13A.05.01. The mission of the SESAC is to advise and assist the Maryland State Department of
Education, Division of Special Education/Early Intervention Services to assure that all children with
disabllities, three through 21, and their families have access to appropriate educational and related
services. This year, in order to focus efforts, the SESAC established three top priorities - parent
education, professional development and getting feedback from the local Special Education Citizens
Advisory Counclls.

The SESAC supports the following changes to COMAR 13A.05.01 because they align with our mission
and priorities:

o Adding the state’s parent tralning and Information center to the SESAC.

o Codifying the requirements of HB 265/5B 540 (2010) regarding documents discussed at an IEP
meeting.

e Changing the term “emotional disturbance” to emotional disa bility related to the enactment of
the Student Stigma Act in 2010.

° Aligning Maryland with the Supreme Court’s decision In Forest Grove v. TA.

Thank you for the opportunity to comment on the proposed regulations. Please feel free to contact me
at 410-767-3786 or RLondon @md-council.org if you have any questions or concerns.

m M RECLIVED

Rachel London
Director, Children & Family Policy, Maryland Developmental Disabilities Councll
Chair, Special Education State Advisory Council ]

h_————_____'—.
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